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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia 

363,011 

Malachi Roper and Estelle Roper, Plaintiff, 

vs. 

Capital View Realty Company, a Body Corporate, 

Defendant. 

United States of America, 

District of Columbia, ss : 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 In the Municipal Court of the District of Columbia 

No:—363-011 

Malachi Roper and Estelle Roper, 125 16th Street, N. E. 

Plaintiffs 

vs. 

Capital View Realty Company, a body corporate, 927 New 
York Avenue, N. W., Defendants 

Amended Particulars of Demand 

Filed February 19, 1938 

Capital View Realty Company 

to 

Malachi Roper and Estelle Roper, 

for the following amounts, the same being taxes for spe¬ 
cial improvements, said special assessments existing on lots 
#30 and 54 in Square 5189 on and prior to September 20th, 
1932, said defendants having promised to pay the same, but 
have failed to and refused to do so:— 


Sewer—lot #30 and 54.$180.00 

Watermain lot #30 and 54 . 120.00 

Total sum due .$300.00 
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with interest, exclusive of all set-offs and just grounds of 
defense together with the cost of this action. 

(Signed) RICHARD R. ATKINSON 
Attorney for Plaintiffs 
422 5th Street, S. E. 

Met. 7732 

6 Finding of Court for Defendant 

Mins. 114, p. 78, 

March 11, 1938: 

Come now the parties hereto and this cause being heard 
and submitted, the Court finds in favor of the defendant. 

8 Order of Court Overruling Motion for New Trial 

and Entry of Judgment 

Mins. 114, p. 102, 

March 21, 1938: 

Upon motion of plaintiffs for a new trial, filed herein, it 
is ordered that said motion be and the same is hereby over¬ 
ruled. 

Further, it appearing under rule of court that judgment 
on the finding in this cause should be entered, it is so or¬ 
dered. Wherefore, it is considered that plaintiffs take 
nothing by this action; that defendant go hence, without 
day, be for nothing held, and recover of plaintiffs its cost 
of defense. 

9 Filed Apr 11 1938 Municipal Court District of 
Columbia 

United States of America, ss: 

The President of the United States, 

To the Honorable Nathan Cay ton, Judge of the Munici¬ 
pal Court of the District of Columbia, Greeting: 

1 Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munici¬ 
pal Court, before you, between Malachi Roper and Estelle 
Roper, Plaintiffs, and Capital View Realty Company, a 
Body Corporate, Law No. 363,011, a manifest error hath 
happened, to the great damage of the said Plaintiffs as by 
their complaint appears. We being willing that error, if 
any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com- 
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mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the United States Court of Appeals for the District of 
Columbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient cause shall al¬ 
low; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. 

Witness the Honorable D. Lawrence Groner, Chief Jus¬ 
tice of the said Court of Appeals, the 11th day of April, in 
the year of our Lord one thousand nine hundred and thirty- 
eight. 

(Seal) JOSEPH W. STEWART, 

Clerk of the United States Court of 
Appeals for the District of Columbia. 

By: C. NEWELL ATKINSON 

Deputy Clerk. 

Allowed by 

HAROLD M. STEPHENS, 

Associate Justice of the United States 

Court of Appeals for the District of Columbia. 

Endorsed on back: Filed Apr. 11,1938, Municipal Court, 
District of Columbia 

10 In the Municipal Court of the District of 

Columbia 

At Law No. 363-011 

Malachi Roper and Estelle Roper, Plaintiffs, 

vs. 

Capital View Realty Company (a Corporation), Defendant 

Assignment of Errors 
Filed Mav 11, 1938 

The plaintiffs, Malachi Roper and Estelle Roper, hereby 
assign as error by the Trial Court the following:— 
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(1) . The Court erred in ruling that the promise by the 
defendant corporation to execute a deed conveying “clear 
title’’ to said lots in question, did not require the defendant 
to pay back taxes and assessments that were on record prior 
to the execution of the contract. 

(2) . The Court erred in holding that the plaintiffs prom¬ 
ised by said contract to pay said back taxes and assess¬ 
ments. 

(3) . The Court erred in construing a printed form con¬ 
tract that was drawn by the defendant which is ambiguous 
on its face, in favor of the defendant. 

(4) . The Court erred in finding for the defendant, in the 
light of uncontradicted testimony showing that the back as¬ 
sessments in question were on record against the said lots 
prior to the execution of the contract; that the defendant 
promised a “clear title” by the same, and that the defen¬ 
dant had failed and refused to pay said assessments. 

RICHARD R. ATKINSON 

Attorney for Plaintiffs 

11 In the Municipal Court of the District of 

Columbia 

At Law No. 363-011 

Malachi Roper and Estelle Roper, Plaintiffs, 

vs. 

Capital View Realty Company (a Corporation), Defendant 

Designation of Record 
Filed May 11, 1938 

1 Now comes the plaintiffs and make and file the following 
designation of record naming the documents that the clerk 
will copy into the transcript of record on the writ of error 
granted by the United States Court of Appeals for the Dis¬ 
trict of Columbia: 


1. Particulars of Demand. 

2. Motion to dismiss filed February 11, 1938. 

3. Memorandum of Cort consenting to leave granted 
'plaintiffs to file Amended Particulars of Demand with 
affidavit. 


[Matter enclosed between roles erased in copy.] 
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4. Amended Particulars of Demand with affidavit filed 
February 19, 1938. 

5. Affidavit of Defense filed March 11, 1938. 

6. Order or memorandum of Court of trial and finding 
for the defendant, March 11, 1938. 

7. Plaintiffs’ motion for New Trial filed March 16, 1938. 

8. Order or memorandum of Court overruling same and 
entry of Judgment, March 21, 1938. 

9. The Writ of Error. 

10. Assignments of Error. 

11. This designation of record. 

RICHARD R. ATKINSON 

Attorney for Plaintiffs 

12 In the Municipal Court of the District of 

Columbia 

At Law No. 363-011 

Malachi Roper and Estelle Roper, Plaintiffs, 

vs. 

Capital View Realty Company (a Corporation), Defendant 

Bill of Exceptions 

He it remembered that the above entitled cause came on 
for hearing on the 11th day of March, 1938, before Honor¬ 
able Nathan Cayton, Judge of the Municipal Court of the 
District of Columbia to try the issues between the parties. 

Whereupon, the plaintiff, Malachi Roper, in order to 
maintain the issues, on the part of the plaintiffs joined 
being duly sworn, testified in substance as follows: 

That some time prior to September the 20th, 1932, he, 
along with his wife, drove out to the settlement known as 
Capital View in the Northeast section of the District of 
Columbia; that while inspecting the lots advertised for sale 
in that development, he was approached by S. S. Fletcher, 
a salesman for the defendant corporation; that after some 
discussion he was informed that the tw T o lots he was inter¬ 
ested in were priced at $1,550; that he informed the sales¬ 
man that he was not interested at that price; that a few 
davs later, the salesman visited him and informed him that 
if he would make a cash down payment of $250.00, the cor- 
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poration would give him a credit on his contract for $565.93, 
leaving a balance due on the contract of $984.07; that he 
accepted this offer and pursuant thereto, they held a con¬ 
ference at his uncle’s house, at which conference, the 
$250.00 was paid and the contract in question executed; the 
contract was then placed in evidence without objec- 
13 tion which read as follows: 

THIS CONTRACT made 20th dav of September, 
1932, by and between CAPITAL VIEW REALTY COM¬ 
PANY, as seller, and Malachi Roper and Estelle Roper, his 
wife, as joint tenants residing at 1721 T St. N. W. as pur¬ 
chaser. 

WITNESSETH: In consideration of Five Hundred 
Sixty-five and 93/100 Dollars on account of the purchase 
money, ($515.93 allowance on Bostick Contract $50.00 cash) 
the seller agrees to sell to purchaser for Nine Hundred and 
Eighty-four and 7/100—Dollars, Lots 30 and 54 Square 
5189, in the subdivision known as Capital View, in the Dis¬ 
trict of Columbia, a plat of which is recorded in Liber 78, 
folio 5, Surveyor’s office, D. C., upon the following terms 
and provisions and none other; 

1. The balance of purchase money to be represented by 

purchaser’s promissory note payable in monthly install¬ 
ments of Fifteen Dollars without demand therefor, begin¬ 
ning on the day of , 1932, and on the day of 

each and every consecutive month thereafter until in full; 
each installment when so paid to be applied, first to the in¬ 
terest and balance to principal. 

2. Seller to execute, but not deliver, a deed conveying 
property to purchaser who is to have a clear title upon the 
payment of the entire purchase money and interest in ac¬ 
cordance with this contract; the purchaser to deliver to the 
seller at the same time a deed of trust to secure the balance 
of the purchase money and interest thereon, provided that 
the delivery of the deed and deed of trust before payment 
of all the purchase money and interest, shall be optional 
with the seller, and no title or interest in said property to 
pass under such deed or under this contract to purchaser 
until purchase money and interest, are paid in full, except 
at the option of the seller. 

3. If default occurs in the payment of any installment of 
the purchase money and interest, as it becomes due, the 
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whole balance of the purchase money shall thereupon be¬ 
come due and payable to the seller and without notice to 
the purchaser it shall be optional with seller to declare 
all payments made hereunder or on the said note forfeited 
as liquidated damages for breach of this contract and not 
as a penalty, the prompt payment of said installment of 
purchase money and interest as they become due and pay¬ 
able being of the essence of this contract, in which event 
all claim under this contract of purchase and all interest 
and estate in said property of the purchaser shall stand 
terminated and at an end, and said deed, deed of trust and 
promissory note shall be cancelled, or at seller’s option, it 
may record said deed and deed of trust and have recourse 
against said property and recourse against said purchaser 
for the balance owing of principal and interest. 

4. The purchaser agrees to reimburse seller for all taxes 
and assessments advanced by it upon said property after 
this date, with interest at G% and if not paid by purchaser, 
same may be taken out of and charged against any money 
paid by purchaser to seller under this contract or under 
said note; until said purchase money, interest, taxes, and 
assessments are paid in full, this contract shall remain in 
full force and effect between the parties hereto and their re¬ 
spective rights determined hereby. 

5. Cost of conveyancing, recording and notary fees to 
be paid by purchaser. 

6. This contract shall not be assignable by purchaser. 

7. Purchaser agrees, upon receiving deed for property 
not to use the property for any unlawful or disorderly pur¬ 
pose or to permit any nuisance to be conducted thereon; a 
perpetual right being reserved by seller to enter upon the 
property to construct and maintain sewer, water-main or 
for such other lawful purposes necessary for the benefit of 

other lots in the subdivision. 

14 8. All dwellings to be erected on the lot shall be 

according to the building regulations of the District 
of Columbia; no dwelling house to be erected to cost less 
than $2,000.00. 

9. Any waiver by the seller of any breach of any provi¬ 
sion hereof shall not operate as a qaiver of the provision 
itself. 
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To all of the aforesaid provisions the parties hereto 
agree as evidenced by their signatures; this contract to be 
approved in writing by a duly authorized officer or officers 
of the seller before it becomes valid. 

MALACH1 ROPER (Seal) (Purchaser) 
ESTELLE ROPER (Seal) (Purchaser) 

Address . 

S. S. FLETCHER (Agent) 

CAPITAL VIEW REALTY COMPANY 
By HYMAN BERMAN (Secretary)(Treas.) 

That the plaintiffs had fully performed their obligation; 
the account book showing complete payment was then 
placed in evidence; that immediately upon receiving a deed 
from the corporation, he discovered upon inquiry at the 
special assessment office the existence of special assess¬ 
ments in the sum of $300.00 against the lots he had; that 
because of said delinquent tax payment, the property was 
advertised by the District Commission for sale; that to stop 
aforesaid sale, he paid an installment of $42.45 on said 
taxes to the collector of taxes January 13th, 1938. 

On cross-examination, he testified that all of his dealings 
leading up to the execution of the contract were with the 
agent, S. S. Fletcher; that he knew nothing about the Bost¬ 
ick contract, until he saw the notation that his contract 
contained that his copy of the contract was mailed to him 
and had made no inquiry about it and that his first trip to 
the office of the corporation was when he made the 1st in¬ 
stallment payment; that when he had paid the final install¬ 
ment under the contract, he demanded a deed that day; he 
was told to come in later on with his wife and that they 
would be given a deed; that it being a Jewish holiday, the 
secretary was not present to sign the same. 

15 Further, to maintain the issues upon their part 

joined, the plaintiffs produced as a witness a repre¬ 
sentative from the D. C. Tax Assessor’s office who testified 
as follows: that he was there in response to subpoena duces 
tecum, that he brought with him all of the records of the 
Special Assessment Office, on lots 4r30 and 54 in Sq. 5189; 
the records were then placed in evidence; they showed as¬ 
sessments for sewer and water-improvements to said lots 
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in the sum of $300.00 plus interest; that said assessments 
were made in 1929 and 1930 and the records also showed a 
payment of $42.45 on January 13, 1938. 

Thereupon counsel for the plaintiff announced that he 
had rested his case and counsel for the defendant moved 
for a directed verdict; the Court then inquired the plain¬ 
tiff’s counsel the theory of his case and counsel in reply 
thereto read section #2 of the contract that was placed in 
evidence whereunder he maintained the defendant corpo¬ 
ration promised to execute a deed conveying clear title to 
the plaintiffs and he further maintained that the evidence 
aduced by the plaintiff showed that the title was not clear 
but to the contrary special assessments were leived against 
the same. 

After argument the Court granted the defendant’s mo¬ 
tion for a finding holding that the defendant was not bound 
under the contract to pay said assessments; that the plain¬ 
tiffs had failed to prove, as is set forth in their bill of par¬ 
ticulars, that the defendant had promised to pay the said 
assessments and that by section ^r4 of said contract it ap¬ 
peared that the plaintiffs had undertaken to pay these as¬ 
sessments leived against said property and this was fur¬ 
ther borne out in the light of a letter (which was not in evi¬ 
dence) which the plaintiffs executed voluntarily before re¬ 
ceiving the deed; and thereupon granted the plaintiff an 
exception to said ruling. 

16 Each and all of the exceptions so stated in the 
foregoing Bill of Exceptions were duly noted, by the 
Court at the time the same were taken and the said Excep¬ 
tions are signed as the several exceptions taken at the trial 
of the above entitled cause, this 10th day of December, 1938. 

NATHAN CAYTON 

Justice 

Settled by consent: 

HERMAN MILLER 
Attorney for Defendant 

RICHARD R. ATKINSON 
Attorney for Plaintiffs 
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17 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 16, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 363,011, wherein Malachi Roper and 
Estelle Roper are plaintiffs, and Capital View Realty Com¬ 
pany, a corporation, is defendant, as the same that remains 
upon the files and of record in said court. 

In Testimonv Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st day of December, 1938 

BLANCHE NEFF, 

(Seal) Clerk. 

18 United States Court of Appeals for the District of 

Columbia Filed Dec 29 1938 Joseph W. Stewart 
Clerk 

In the United States Court of Appeals for the District of 

Columbia 

No. 7309 


Malachi Roper, 


Estelle Roper, Plaintiffs in Error 


vs. 


Capital View Realty Company, a Corporation, 
Defendant in Error 

Plaintiffs in Error's Designation for Printing 


Now come the appellants in the above entitled cause by 
Riehard R. Atkinson, their attorney, and direct the Clerk 
of this Court to print the record in said cause as filed, ex¬ 
cept the following parts thereof which the Clerk is directed 
to omit, namely: 

1. The plaintiff’s Affidavit of Merit, filed in support of 
the Bill of Particulars. 

2. The Affidavit of Defense filed in reply to the Affidavit 
of Merit. 
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3. The Motion for a new trial, inserting a memorandum 
that the Motion for a new trial was heard and denied. 

Counsel certifies that the matter designated is immate¬ 
rial to the determination of the questions involved and the 
printing thereof would be a needless expense. 

(s) MALACHI ROPER 

(s) ESTELLE ROPER 

By: (s) RICHARD R. ATKINSON 

Their attorney. 

Receipt of copy acknowledged December 29, 1938. 

(s) HERMAN MILLER 

Atty for respondent 

Endorsed on cover: No. 7309. Roper et al., Plaintiffs in 
error, vs. Capital View Realty Company. United States 
Court of Appeals for the District of Columbia Filed Dec 
23 1938 Joseph W. Stewart, Clerk 
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IN THE 


®ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1938. 


No. 7309. 


Malachi Roper and Estelle Roper, Appellants, 

v. 

Capital View Realty Company, a body corporate, 

Appellee. 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

The appellants according to their amended bill of 
particulars and substituted affidavit of merit in sub¬ 
stance stated that on September 20, 1932, they agreed 
in writing to purchase Lots 30 and 54 in Square 5187 
from the appellee; that said written agreement pro¬ 
vided that the appellee “agreed and promised to pay 
all encumbrances, special assessments or taxes against 
said property prior to September 20, 1932”, and al- 
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though the appellants performed their part of said 
contract the appellee failed and refused to pay the 
special assessments for watermain and sewer. The bill 
of particulars as amended stated that the appellee 
“having promised to pay the same but have failed and 
refused to do so.” The affidavit of defense in sub¬ 
stance denied that the appellee “promised and agreed 
to pay said special assessments” but that in October, 
1928, before said watermain and sewer were installed 
the said lots were contracted to be sold to a W. H. 
Bostick for $1550.00. Bostick in his purchase to Sep¬ 
tember 20, 1932, had paid $515.93 on said property 
and that Bostick deciding to drop his purchase, in con¬ 
sideration of the appellants paying the special assess¬ 
ments on said lots they would be permitted to purchase 
the same for $50.00 cash, plus the allowance of $515.93 
paid by Bostick, and the balance of the deferred pur¬ 
chase money of $984.07 payable monthly, all of which 
was acceptable by the appellants. So that by this ar¬ 
rangement the appellants were to pay all taxes and 
assessments that were levied on said property from 
October 20, 1928. The affidavit of defense further 
states that the appellants further evidenced their 
agreement to pay said assessments by a letter which 
the appellants admit they voluntarily signed (Record— 
Page 9) evidencing their understanding that they, and 
not the appellee, were to pay said assessments. The 
appellants introduced in evidence the contract of pur¬ 
chase set forth in the Record, page 6, but did not prove 
any other or further promise on part of the appellee 
to pay said assessments other than the language con¬ 
tained in the said contract. The appellants introduced 
evidence that the special assessments were levied after 
the Bostick contract but before the appellants signed 
their contract under the aforesaid agreements and pro- 
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visions. The appellants admitted on cross-examina¬ 
tion that the contents of above letter under which they 
agreed that the assessments were their obligations was 
known to them, that they made no objections thereto 
at the time they signed it and their signatures and de¬ 
livery of said letter were entirely voluntarily on their 
part. Upon the above evidence the Court made a find¬ 
ing for the appellee holding that there was no promise 
or agreement on part of the appellee to pay said as¬ 
sessments but to the contrary the appellants had un¬ 
dertaken to pay the same. 

QUESTIONS BEFORE THE COURT. 

The questions of law presented to this Honorable 
Court may be summarized as follows: 

1. Whether the appellants proved and the evidence 
showed that the appellee “agreed and promised to pay 
said assessments.’’ 

2. Whether the contract should have been construed 
as to require the appellants to pay said assessments. 

3. Whether the Court erred in holding that the ap¬ 
pellee did or did not convey clear title. 

ARGUMENT. 

1. The amended bill of particulars and substituted 
affidavit of merit state that the appellant “promised 
and agreed to pay said assessments”. It is apparent 
and may be stated without argument that the record 
fails to show any proof offered in any respect, nor does 
the appellants’ brief attempt to argue that the appel¬ 
lee made any direct agreement or promise to pay said 
assessments other than the provisions contained in the 
written agreement. Examination of the agreement 
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fails to disclose any unequivocal or direct statement 
by the appellee of any promise to pay “encumbrances, 
taxes or assessments.” The only statement whatever 
in said agreement stated by paragraph 4 is that “pur¬ 
chasers agree to reimburse the seller for all taxes and 
assessments advanced by it upon said property after 
the date of the contract with interest at G per cent and 
if not paid by the purchasers the same may be taken 
out of and charged against any money paid by the pur¬ 
chasers to the seller under the contract or under the 
note and until the purchase money, interest and taxes 
are paid by purchaser the contract to remain in effect 
between the parties.” An intelligent reading of the 
language discloses an undertaking by the appellants, 
not the appellee. So that the averment contained 
within the amended bill of particulars and substituted 
affidavit of merits must be taken (even giving the ap¬ 
pellants the most favorable and liberal construction of 
said bill of particulars and affidavit of merit), as con¬ 
struing the terms of the contract to including a prom¬ 
ise on part of the appellee. 

2. This then leaves the Court to consider whether un¬ 
der the terms of the contract the appellee expressly 
undertook to pay said assessments. 

The United States Supreme Court in Harrison v. 
Forllagc, 101 U. S. 57 said: “The Court is not at lib¬ 
erty, either to disregard words used by the parties de¬ 
scriptive of the subject matter, or of any material in¬ 
cident, or to insert words the parties have not made 
use of.” 

Using this test, what is the natural meaning of the 
contract as regards payment of assessments? The 
contract in question is for the sale of lots which are 
unimproved. The parties undertake to express their 
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agreement concerning the assessments first by refer¬ 
ring to a Bostick allowance of $515.93, and secondly, 
by the 4th paragraph under which the purchasers ex¬ 
pressly agree to reimburse the sellers for all taxes and 
assessments advanced by the seller after the date of 
the contract, with the further provision that should 
the purchasers fail to reimburse the seller, the sums 
paid therefor may be deducted from other monies paid 
to the appellee by the appellants. To construe this 
4th paragraph as requested by the appellants would be 
to insert and add new matter and words thereto and 
would in effect reverse an express promise by the ap¬ 
pellants, and make it an express promise by the ap¬ 
pellee. If it were intended that the appellee should pay 
the assessments in light of the discount or allowance of 
$515.93 allowed the appellants, the contract would 
have been so worded. But instead, in consideration 
of the said allowance the purchasers undertook pay¬ 
ment. To construe the contract otherwise would be 
changing the contract of the parties. 

The general rule is that in construing a contract the 
Court will not disregard the plain language of the con¬ 
tract or interpolate something not contained therein. 

Mills v. Commissioner of Internal Revenue 52 
Fed. (2) 931. 

Golden v. Marblehead, 68 Fed. (2) S75. 

Orr v. Mutual Life , 75 Fed. (2) 901. 

All of the decisions throughout the country abide by 
this principle. 

This construction, as sought by the appellants is also 
untenable when tested by the United States Supreme 
Court case of Canal Company v. ITill, 15 Wall. 94, 
where the Court in stating principles of construing a 
contract stated: 
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“That it is necessary that we look carefully to 
the substance of the original agreement as contra¬ 
distinguished from its mere form in order that we 
may give a fair and just construction and ascer¬ 
tain the substantial intent of the parties which is 
the fundamental rule in the construction of all 
agreements; and making this inquiry we have a 
right to examine into the state of things existing 
at the time of the circumstances in which the lease 
was made.” 

Under this case, in showing the intent of the parties 
in making the sales contract, the appellants were in 
effect taking over the Bostick purchase under which an 
allowance of $515.93 was made and the assessments 
to be paid by Bostick was part of the onus assumed by 
the appellants in accepting the allowance. This is 
borne out further when the appellants admit that they 
voluntarily signed and delivered a letter, the contents 
of which were known to them, agreeing that the spe¬ 
cial assessments were their obligations. It was very 
evident that this was the intention of the parties, other¬ 
wise there would have been no purpose of referring to 
a $515.93 allowance on the Bostick contract, but the 
new contract with the appellants could have merely 
stated that the property was being sold for $984.07 
and it would be obvious that the letter signed by the 
appellants would be objected to by them or totally un¬ 
necessary. 

To construe the contract otherwise would be to make 
an agreement for the parties which they never agreed 
upon. The Court cannot make contracts for the par¬ 
ties but can only enforce the contract actually made. 

New York Life v. McCreary , 60 Fed. (2) 355. 

Fire Ins. Co. v. Pospiril, 52 Fed. (2) 709. 
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The plain intelligent meaning of the 4th paragraph 
certainly is opposed to any possible theory that the 
appellee pay any taxes and assessments, and should it 
have paid said assessments it could require reimburse¬ 
ment from the appellants, and if the appellants did not 
pay said sums the amount paid by the appellee could 
be deducted from any other sums paid by the appel¬ 
lants. There can be no question as to this meaning and 
to read this paragraph in any other manner would be 
changing the contract. 

In the case of the District of Columbia v. Northeast¬ 
ern Construction Company, 63 App. D. C. 175, this 
Court stated: 

“it is a fundamental rule in the construction of 
contracts that the Court may look not only to the 
language employed but to the subject matter and 
the surrounding circumstances, may avail them¬ 
selves of the same light which the parties pos¬ 
sessed when the contract was made.” 


Citing: 

Mcrriam v. U. S., 107 U. S. 437. 

U. S. v. Gibbons, 109 U. S. 200. 

In the light of the above cases, it would be most in¬ 
equitable to say that the appellants’ contention is cor¬ 
rect as this would allow them to obtain both of these 
lots for the sum of $646.00 or the sum of $323.00 each, 
when under Bostick’s contract under which they re¬ 
ceived benefit of $513.93 called for price of $1550.00 or 
$775.00 each. 

3. The entire argument which the appellants confine 
themselves in requesting a reversal of the finding of 
the lower Court is that the Court should have construed 
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the term “clear title’’ in paragraph 2 to mean that the 
appellee was required to pay said assessments. This 
argument closes its eyes to the other provisions of the 
contract whereunder the parties expressed their agree¬ 
ment concerning the payment of said assessments. If 
the contract made no provision or agreement concern¬ 
ing who was to pay said assessments, as set forth in 
the fourth paragraph, probably this contention would 
be applicable. But the parties made their expression 
of their agreement as to who should pay said assess¬ 
ments by said 4th paragraph. If the argument of 
the appellants were tenable, then it would be useless 
to attempt to agree as to who should pay taxes and 
assessments in any sales contract, in that the pur¬ 
chasers are entitled to have a clear title, or there 
would never be finality to any sale; and by any agree¬ 
ment contained in the contract that the title should be 
clear, any further provision regarding assumption of 
taxes by the purchaser would be useless because it 
could not overcome the term “clear title”. Of course, 
such construction would be absured. Even if the 
terms “clear title,” “good title,” or “marketable 
title” are used in any agreement, if the parties include 
provisions in said contract as to payment of taxes, 
such terms will be enforced. 

Nciv York Life v. McCreary , supra. 

Fire Ins. Co. v. Pospiril, supra. 

But if the lower Court should have attempted to 
decide the matter either for the appellants or the ap¬ 
pellee upon this principle, then clearly error would 
have been committed in that Section 9 of the D. C. 
Code of Laws for the District of Columbia, which was 
incorporated into the Municipal Court Act of Febru- 
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ary 17, 1909, 35 Stat. 623, provides that the Municipal 
Court has no jurisdiction to try cases involving title 
to real estate. The lower Court in determining the 
findings made for the appellee entirely eliminated any 
consideration of the question of title, but determined 
the case solely upon the fourth paragraph of the 
contract as intended by the parties. If the lower 
Court would have followed the argument advanced by 
the appellants, it must have necessarily flown in the 
face of Section 9 aforesaid, and totally disregarded 
Gray v. Ward, 44 App. D. C. 498, where this Court re¬ 
viewed the decisions of the State Courts construing 
Statutes similar to our Section 9, and concluded that 
Section 9 declared “the Municipal Court shall have 
no jurisdiction to try cases involving title to real 
estate. Whenever it is necessary to go into the ques¬ 
tion of title, whether by way of proving or disproving 
the title thereof to the land which is involved, the 
Justice has no jurisdiction.” This principle was fol¬ 
lowed and affirmed in Johnson v. Simmons, 53 App. 
D. C. 356. If this Court should follow the argument 
of the appellants it would necessarily have to allow 
the Municipal Court to declare that the title was, or 
was not clear, and by doing so would violate Section 
9 as enacted by Congress and would constitute a com¬ 
plete reversal of Ward v. Gray, supra and Johnson 
v. Simmons, supra. For this reason alone the entire 
argument of the appellants fail. 

The case of Machen v. Yost, 54 App. D. C. 261, cited 
by the appellants, can have no application here be¬ 
cause the provision regarding payment of taxes was 
clearly set forth in the sales contract, to the effect 
that the vendor agreed to pay said assessments. 

In all of the cases cited by the appellants in their 
“clear title” contention the Court construed such 
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phrases in the absense of specific agreements be¬ 
tween the parties concerning the payment of taxes. 
All the cases are uniform to the effect that the Court 
will give effect to the agreement of the parties con¬ 
tained within said agreement, and a specific agreement 
as to the disposition of taxes cannot be overcome by 
the general provision that the vendor agrees to give 
clear title. In passing upon this contract the lower 
Court did so under all of the evidence, both oral and 
written, and the admission of the appellants. 

In cross-examination of the appellants, they admit¬ 
ted that they voluntarily delivered to the appellee, 
without any objection and with full knowledge of the 
meaning thereof, a letter wherein they admitted that 
the payment of said assessments was their obligation 
and one which they agreed to pay. This was com¬ 
petent evidence which the Court might have consid¬ 
ered but the record shows that the trial judge did not 
predicate his finding on that admission. 

CONCLUSION. 

The lower Court found as a fact that the appel¬ 
lants expressly undertook to pay the assessments 
by the 4th paragraph of their contract. The ap¬ 
pellants did not prove or show any promise of 
the appellee, other than that contained in said par¬ 
agraph, but to the contrary, said fourth paragraph 
was the express agreement of the appellants. To con¬ 
strue the contract as requested by the appellants 
would repeal Section 9 of the Code, and give jurisdic¬ 
tion to the Municipal Court jurisdiction to try ques¬ 
tions involving title to real estate. Since the entire 
argument of the appellants for a reversal is based 
upon this point, the same is entirely repugnant to a 
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settled proposition in this jurisdiction, and utterly 
fails. Considered in the light of the circumstances 
existing at the time the sales contract was made, to 
allow the appellants to recover the said assessments 
would be to make an entirely different agreement than 
was intended, and would result in entirely changing 
the rights of the parties, and thrusting a promise upon 
the appellee which it never made. 

For these reasons it is respectfully urged that the 
finding of the lower Court be affirmed. 

Respectfully submitted, 

Herman Miller, 

Attorney for Appellee. 



